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DETAILED ACTION 

Election/Restrictions 

1. The examiner erroneously identified claims 1-38 as Group I and Claim 39 and 
Group II in the restriction requirement mailed 8/11/04. The claims should have been 
correctly identified as Group I - claims 1-40 and Group II, claim 41. Applicant elected, 
without traverse, Group I, which included claims 1-40 in the reply filed on 2/17/05. 

Response to Amendment 

2. Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn, as 
claim 39 was not addressed in the Office Action mailed 5/18/05. 

Response to Arguments 

3. Applicants arguments filed 2/17/05 and 7/18/05 have been fully considered but 
they are not persuasive. Applicant repeats the argument that Chmielewski does not 
disclose a core that includes a nonwoven web that includes a superabsorbent polymer 
or a high loft nonwoven. As stated in the Office Action mailed 5/18/05, Applicant is 
directed to col. 8, lines 36-67;coL 10, lines 36-60; col. 11, line through col. 12, line 58 
where Chmielewski teaches a core of SAP and fibrous additives, such as polyester and 
bicomponent fibers, which are known in the art as resilient fibers that add bulk and loft. 
Additionally, the present invention on page 8, lines 1-7 describes the high loft web as 
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containing the same materials as those taught in Chmielewski, col. 11, line 47 through 
col. 12, line 9. Applicant repeats the argument that Chmielewski does not disclose a 
web where the superabsorbent is formed in situ, and argues this creates a structural 
difference in that the superabsorbent formed in situ is present throughout the web. 
Chmielewski teaches compositions of up to 80% SAP. At this high concentration of 
SAP, it is inevitable that the SAP is present throughout the web. Additionally, in the 
features upon which applicant relies (i.e., coating along the length of the fibers of the 
nonwoven web) are not recited in the rejected claim(s). Although the claims are 
interpreted in light of the specification, limitations from the specification are not read into 
the claims. See In re Van Geuns, 988 F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). 

Applicant argues the limitation directed to the formation of the superabsorbent in 
the web imparts a structural difference to the web whereas the superabsorbent polymer 
precursor composition is in contact, and in interstices between the fibers. However, it is 
noted that the features upon which applicant relies (i.e., superabsorbent polymer 
precursor composition is in contact, and in interstices between the fibers) are not recited 
in the rejected claim(s). Although the claims are interpreted in light of the specification, 
limitations from the specification are not read into the claims. See In re Van Geuns, 988 
F.2d 1181, 26 USPQ2d 1057 (Fed. Cir. 1993). Additionally, the composite of 
Chmielewski (element 340) shows superabsorbent polymers in contact, and in 
interstices between the fibers (Figure 8). 
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Claim Rejections - 35 USC §112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5. Claims 42 and 43 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. Claims 42 and 43 recite the limitation "the fibers of 
said nonwoven web" in line 1 . There is insufficient antecedent basis for this limitation in 
the claims. 



Claim Rejections - 35 USC § 102 

6, The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the Invention was patented or described in a printed publication In this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 

States. 

7. Claims 1-10, 18-20, 26-30, 32-34, 36, 37, 40, 42, and 43, as best understood by 
the examiner, are rejected under 35 U.S.C. 102(b) as being anticipated by Chmielewski 
USPN 6068620. 
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As to claims 1-5, 36, 37, and 40 Chmielewski discloses an absorbent article, 
such as a disposable diaper, feminine hygiene product, or adult incontinence product 
(col. 4, lines 55-63) having a core 34 that comprises a composite 340 comprising: 

superabsorbent polymer; and a high loft nonwoven web impregnated with the 
superabsorbent polymer, the composite comprising from 10% by weight to about 90% 
by weight superabsorbent polymer (col. 8, lines 36-67; col. 11, line 9-28 through col. 12, 
line 9; col. 14, lines 27-34). The limitation of the superabsorbent polymer having been 
formed in situ is directed to a process of making the article. "Even though product-by- 
process claims are limited by and defined by the process, determination of patentability 
is based on the product itself. The patentability of a product does not depend on its 
method of production. If the product in the product-by-process claim is the same as or 
obvious from a product of the prior art, the claim is unpatentable even though the prior 
product was made by a different process." In re Thorpe, 777 F.2d 695, 698, 227 USPQ 
964, 966 (Fed. Cir. 1985) (citations omitted). MPEP 2113. 

Chmielewski teaches compositions of up to 80% SAP. At this high concentration 
of SAP, it is inevitable that the SAP is present throughout the web. Additionally, page 8, 
lines 1-7 of the specification sets forth materials capable of being a high loft nonwoven. 
Chmielewski teaches similar materials for the absorbent composite (col. 1 1 , line 9 
through col. 12, line 9). Thus, Chmielewski includes a high loft nonwoven. "When the 
structure recited in the reference is substantially identical to that of the claims of the 
instant invention, claimed properties or functions are presumed to be inherent (MPEP 
21 1 2-21 12.01 )". "A prima facie case of either anticipation or obviousness has been 
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established when the reference discloses all the limitations of a claim except a property 
or function and the examiner can not determine whether or not the reference inherently 
possesses properties which anticipate or render obvious the claimed invention but has 
basis for shifting the burden of proof as in In re Fitzgerald, 619 F.2d 67, 70 205 USPQ 
594. 596 (CCPA 1980)". 

As to claims 6-10, Chmielewski discloses a basis weight of the nonwoven web 
340 in a range from 50-300 gsm, which is includes the claimed ranges (col. 12, lines 43- 
50). 

As to claims 18-20, see Chmielewski col. 17, lines 30-40. 

As to claim 26, Chmielewski discloses the diaper further comprises a topsheet 
30, an acquisition layer 344, a cellulose fiber layer 340b, 340c, and an impermeable 
layer 32. 

As to claim 27, Chmielewski discloses the core further comprises cellulose fibers 
(layer 340c Figure 3 and col. 11, lines 42-44) the diaper further comprising an 
acquisition layer 344, and the cellulose fiber are disposed between the acquisition layer 
344 and the composite 340 (Figure 3). 
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As to claim 28, Chmielewski discloses the disposable diaper further comprises 
an acquisition layer 344 and an impermeable layer 32. The core 34 is disposed 
between the acquisition layer 344 and the impermeable layer 32 (Figure 3). 

As to claim 29, Chmielewski discloses the disposable diaper further comprises a 
second nonwoven web 30 (col. 5, lines 61-66) and an acquisition layer 344. The 
acquisition layer 344 is disposed between the core 34 and the second nonwoven web 
30 (Figure 3). 

As to claims 30 and 32, see Chmielewski col. 1 , lines 27-44. 

As to claim 33, Chmielewski discloses the superabsorbent polymer is enclosed 
within a matrix of the high loft web 340a. The web 340a is at least partially enveloped in 
webs 340c and 340b. Because the web 340a is encased in the tissue layers 340c and 
340b, it is reasonable to conclude the SAP would remain in the web when contacted 
with water and Chmielewski teaches leakage of the SAP is obstructed by the wrapping 
layers (col. 8, line 65 through col. 9, line 11). 

As to claim 34, Chmielewski discloses the core further comprises cellulose fibers 
342, the composite 340 is disposed in regions on the cellulose fibers (Figures 2 and 3). 

As to claims 42 and 43, see Chmielewski col. 11, lines 54-62. 
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Claim Rejections - 35 USC §103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sl(ili in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

9. Claims 11-17, 21-25, 31, 38, and 39 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Chmielewski USPN 6068620. 

As to claims 11-14, 38, and 39, Chmielewski discloses a an absorbent article, 
such as a disposable diaper, feminine hygiene product, or adult incontinence product 
(col. 4, lines 55-63) having a core 34 that comprises a composite 340 comprising: 

superabsorbent polymer; and a high loft nonwoven web impregnated with the 
superabsorbent polymer, the composite comprising from 10% by weight to about 90% 
by weight superabsorbent polymer (col. 8, lines 12-14; col. 11, lines 9-28, 47-67; col. 
14, lines 27-34). Chmielewski teaches compositions of up to 80% SAP. At this high 
concentration of SAP, it is inevitable that the SAP is present throughout the web. The 
limitation of the superabsorbent polymer having been formed in situ is directed to a 
process of making the article. "Even though product-by-process claims are limited by 
and defined by the process, determination of patentability is based on the product itself. 
The patentability of a product does not depend on its method of production. If the 
product in the product-by-process claim is the same as or obvious from a product of the 
prior art, the claim is unpatentable even though the prior product was made by a 
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different process." In re Thorpe, 777 F.2d 695, 698, 227 USPQ 964, 966 (Fed. Cir. 
1 985) (citations omitted). MPEP 21 1 3. 

Chmielewski discloses the present invention substantially as claimed. However, 
Chmielewski does not disclose a density in the claimed range. Although Chmielewski 
does not give the claimed density value, the applicant fails to disclose that a density 
less than 0.01 g/cm^ is such a critical value or gives unexpected results so to exclude a 
higher density. In the absence of any hew or unexpected results, discovering the 
optimum or workable ranges involves only routine skill in the art. 

As to claims 15-17, Chmielewski teaches the present invention substantially as 
claimed except Chmielewski does not teach the composite exhibits a saline absorption 
capacity under a load of 0.3 psi of at least 10-20 g 0.9% saline/g composite. However, 
Chmielewski an absorbency under a load of 0.5 psi of at least 20 g/g SAP in the 
composite. The composite has the same properties (liquid absorbency) and is used in 
the same environment as applicant's outer cover (absorbent articles). Therefore, the 
general conditions of the claimed invention are present in the prior art. Even though 
Chmielewski does not disclose the specific test and test results, applicant has not 
disclosed the claimed absorbency value is critical or more effective at liquid uptake and 
storage than any other level of absorbency, that may be measured by a different 
absorbency test. The claims are structural claims and the composite of Chmielewski 
apart from how it is tested, results in a liquid absorbent structure. Therefore, it would 
have been obvious to one having ordinary skill in the art at the time the invention was 
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made to provide the composite with the claimed absorbency value of the present 
invention, since where the general conditions of a claim are disclosed in the prior art, it 
is not inventive to discover the optimum or workable ranges by routine experimentation, 
In reAller etal. 105 USPQ 233. 

As to claims 21-25, regarding the tensile strength and the examiner's 
interpretation of the test and performance characteristics of the instant apparatus 
claims, when the structure recited in the reference is substantially identical to that of the 
claims of the instant invention, claimed properties or functions are presumed to be 
inherent (MPEP 2112-21 12.01). A prima facie case of either anticipation or 
obviousness has been established when the reference discloses all the limitations of a 
claim except a property or function and the examiner can not determine whether or not 
the reference inherently possesses properties which anticipate or render obvious the 
claimed invention but has basis for shifting the burden of proof as in In re Fitzgerald, 
619 F.2d 67, 70 205 USPQ 594, 596 (CCPA 1980). In the present case, the reference 
has met the structural requirements of claim 1 . Additionally, Chmielewski discloses 
bonding the fibers within the web to provide for a high wet strength (col. 1 3, lines 14- 
19). Therefore, it would have been obvious to one having ordinary skill in the art at the 
time the invention was made to provide the composite with the claimed tensile strength 
values of the present invention, since where the general conditions of a claim are 
disclosed in the prior art, it is not inventive to discover the optimum or workable ranges 
by routine experimentation, In re Aller et al. 105 USPQ 233. 
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As to claim 31 , Chmielewski does not specifically disclose the claimed carboxylic 
acid monomer. However, it is old and well known in the art, and therefore obvious, to 
use the claimed carboxylic acids in superabsorbent polymers. For example, Abuto et al. 
USPN 5788684 discloses maleic anhydride polymers for use as hydrogel polymers (col. 
4, line 67 through col. 5, line 11). 

10. Claim 35 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Chmielewski in view of Abuto et al. USPN 5788684. Chmielewski discloses the present 
invention substantially as claimed. However, Chmielewski does not disclose the core 
comprises a plurality of strips of the composite. Abuto discloses a liquid-absorbing 
article having discrete areas of superabsorbent for the benefit of allowing room for the 
superabsorbent to expand and thus, more effectively utilizing the superabsorbent 
(Abstract and col. 2, lines 9-17). It would have been obvious to one having ordinary skill 
in the art at the time of the invention to modify the invention of Chmielewski to form the 
core in a plurality of strips for the benefits disclosed in Abuto. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jacqueline F Stephens whose telephone number is 
(571 ) 272-4937. The examiner can normally be reached on Monday-Friday 9:00-5:30. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Larry Schwartz can be reached on (571 ) 272-4390. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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